CHAPTER 4 


Estate Planning Problems: 
What your Lawyer Does and 
Doesn’t Know Can Hurt You 


Just recently I had a woman call me frantically, asking for my help. 
She had read an article in the local newspaper and had been trying to 
find me. She and her husband were in the process of putting together 
their trust, and the bank they were working with wanted them to sign 
all sorts of waivers. The wife didn’t want to, but her husband kept 
insisting that she do it just so the process could be over. She was smart. 
She smelled a rotten egg in those waivers, and by not signing them, 
she saved herself and her heirs untold amounts of grief—and lost cash. 
However, most of the people who come to me aren’t so proactive. By 
the time most people get to me, it’s often too late. The banks, lawyers, 
family members, third parties, and others have moved in. They are in 
complete control of the trust’s funds, and the person’s money has been 
lost or the family farm is about to be lost. It’s from these stories that I 
write this chapter about the fallout from problems people have had to 
deal with in terms of their trusts. 

Having handled trust cases for the past twenty-seven years, I can 
safely say I have never seen the same story twice. Each problematic trust 
that comes across my desk is unique. However, I can also say there are 
broad categories of problems which remain consistent: estate planners 
not paying attention to the terms they use in the trust document; the 
trust having no clear map drawn for the trustees to follow in terms 
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of how the assets are being distributed; and trustees, professional and 
personal not acting as they should. What’s most interesting to me is 
that most of the time people seek my help not because there’s been 
some egregious wrong, but because there’s a series of “misdemeanors.” 
Granted, sometimes I get whoppers to deal with, like lawyers who write 
themselves into the trusts as the trustees and then take off with all the 
money in the trust. No, it’s actually more insidious than that. It’s the 
little errors and incidents that add up over time, the kinds of things 
that, if it had happened only once, it would not be sufficient to warrant 
a lawsuit. It’s the bank not responding to a beneficiary’s request for 
documentation on the investments made in the name of the trust. It’s 
the family member who won’t account. It’s the professional or family 
fiduciary being arrogant and giving their trust clients or beneficiaries 
the run around. People come to me for help when these little errors 
become consistent over years, and they start to see a pattern of chronic 
negligence but don’t know what to do. 

So while this chapter is all about the reasons why you should not 
trust the trust system as it is currently handled, I also want to empower 
you with solutions. Above all, you should pay attention to the 
documents you sign and the people and entities you put in charge. Yes, 
there are laws on the books that are meant to protect the beneficiaries, 
but the only people who can enforce those laws are the beneficiaries. 
Sometimes their hands are tied because the grantor didn’t do a good 
job of setting the trust up right. Sometimes they can’t do anything 
about their rapidly depleting trust because the only way they can sue 
for damages is hire attorneys out of their own pocket, and they may 
not have the funds to do this. 

To prevent any of this from happening to you, I’m going to take you 
through the problems trusts contain by starting at the beginning with 
your estate planner, moving into the various areas and issues that create 
problems, and then ending with the dense forest of ambiguous language 
that trusts contain. The next chapter will delve into the problems specific 
to your trustees, whether a bank or a private representative. 
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Estate Planner Problems 

The estate-planning process may take anywhere from three to 
thirty hours or more, depending upon the complexity of the assets, 
the grantor’s involvement, and the nature of the plan. Yet once the 
estate plan is complete, the planner’s work is finished. Short of a later 
amendment to the document, there is nothing further for him/her to 
do. The estate planner is expected to anticipate certain contingencies 
and events and plan for them. Yet estate planners like to customize 
their trust and estate plans to themselves. Many use language that can 
only be understood by the drafter and define or fail to define difficult 
terms on the assumption that everyone is on the same wavelength. 

Because the planning process is usually disconnected from the 
administrative process, there is no coordination of how the grantor’s 
goals or wishes will actually be accomplished. Many times the people 
designated to take charge have never seen the document prior to its 
implementation and have had no opportunity to clarify issues with the 
grantor, which they are now left to solve. When the document springs 
to life, usually at our death, all the ambiguities that exist with all the 
possible interpretations of the words also spring to life, what these 
words mean at this stage can be the subject of thousands of dollars in 
litigation if the beneficiaries don’t agree with the trustee’s interpretation. 
Of course, what the grantor meant by it all is forever lost since he/she is 
no longer around to enlighten the person administering the trust. 

It is simply a fact that estate and trust documents are often 
inadequately constructed and critical information is left out or poorly 
specified. This problem is compounded by the fact that each trust or 
estate lawyer seems to have a different formula or definition they seek 
to incorporate. A simple example is language that specifies that the 
assets are to be “divided equally between the children of the grantor.” 
First, the word “children” often is not adequately defined. As I pointed 
out in the last chapter, does it include biological children exclusively, 
or does it include adopted children? What about illegitimate children? 
Does the term include stepchildren not adopted by the grantor? Then 
there’s the word “equally.” What does it really mean? What about that 
diamond ring or the piano that cannot be cut in two? What if the 
beneficiaries each want the same item? Has a process been established 
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for a division of assets that will be fair? Sure the item can be sold and 
the proceeds divided, but did the grantor want that item to be kept in 
the family or simply sold at auction? 

In one of the cases I came across, the grantor left his real property 
to one trust, the building built on the real property to another trust, 
and the leasehold of the building to a third trust. In later documents, a 
transfer of property was described as a sale of the “leasehold premises.” 
This caused huge headaches because it was never clearly defined whether 
the lease or the land was sold. Because of the lack of specification, 
the trust may not reflect the true intentions of the grantor and, by 
default, grants to the trustee or administrator too much freedom in the 
interpretation of the trust’s terms. 

But who’s really at fault here? Because there are a myriad of 
assumptions made by both the estate planner and grantor in the 
planning process, when the grantor dies, the stage is set for disputes to 
erupt. Fault for the dispute usually goes in all directions 

Even something as seemingly straightforward as an estate that is 
supposed to go to the grantor’s grandchildren can be frustrated because the 
trust can only play out if the grantor’s children have children themselves, 
If they don’t have children, this contingent interest fails and the trust 
gets tied up in expensive litigation. Again, the grantor could, and even 
should, be proactive and think of these contingencies; however, the estate 
planner also needs to be proactive and plan for this eventuality. 

You may think the above examples are too simplistic and would 
never happen, but these are real examples that cost tens of thousands 
of dollars in attorney’s fees and litigation to cure. Unanticipated and 
unaddressed issues can and do complicate the administrative process. 
One beneficiary of a simple trust expressed her frustration that the 
planning process was relatively simple, but the administrative process 

was “hideous” and “people had no idea what they were in for.” She 
didn’t realize the problems started in the actual planning of the trust 
long before her parent’s death. 

The general problem with estate planning is that it only addresses 
the disposition of assets and certain tax characteristics surrounding the 
methods of disposition. Estate planners fail to address “how” the trust 
will play out. They believe that this is usually left to the discretion of 
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the trustee. They never find out otherwise because the truth of the 
matter is, the estate planners do not administer the estates they write. 
Because they rarely see the results of their handiwork, they never know 
the extent of the problems their documents create. So too, the simple 
passage of time between creation and implementation allows for events 
to occur that can alter the reality of the estate plan. Additional children 
can be born, diluting the interests of some beneficiaries. The law 
can change; currently the tax laws change annually, and other estate 
laws change at the rate of about 20 percent per year. Tragic events 
such as hurricanes, floods, and earthquakes can destroy assets. Family 
situations change. Divorce and remarriage carry with them their own 
set of problems. For these and other reasons, the estate planner rarely 
sees whether his or her plan plays out as expected. 

However, there are things you can do to ensure that your estate 
plan works, works better, and avoids the pitfalls of a poor plan. The 
best prevention you can put in place right now is to be aware that 
estate planners simply don’t plan both for the implementation and the 
execution stages of your trust or estate. You have to be proactive. You 
have to be steadfast in your insistence that your goals and values be 
included in the trust. You have to anticipate events, hard as that may 
be, and you must think about how the trust is to be executed. Then 
you must insist that your estate planner plan your trust accordingly. 
Since the entire book really is about this very subject, I’m not going 
into detail here. However, there is one very important point that I do 


want to make about estate planners: 


Avoid Conflict of Interest 

Some estate planners name themselves as the trustee of the trust they 
draft. There are legal prohibitions in many states precluding the trust 
planner from filling the role of its administrator, and most estate 
planners stay out of this role. However, there are those who don’t, and 
because of that, inevitably, the grantor and the beneficiaries are the 
ones who suffer. In one instance, I know of a woman who didn’t want 
to sue her lawyer because she kept hoping he would replenish the trust 
with the money he had taken and stashed in the Cayman Islands in 
one of his own corporate entities. He kept promising to put the money 
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back and her rationale was she would never recover if he was in jail. Tm 
afraid she hopes in vain of ever seeing her money again. 

However, the damage caused by a planner who is also the trustee 
can be far more insidious. I know of one trust where the grantor named 
the attorney in charge of his trust as trustee. Once the trust was signed, 
the trustee had complete control of the assets, including the grantor’s 
house. The lawyer, now named trustee, proceeded to take out a $1.5 
million loan against the grantor’s house. The couple did not know of 
the loan as they were no longer on title. The trustee took the money 
and invested it in his own company and put the remaining proceeds 
in offshore accounts. The couple only learned of the problem when 
foreclosure proceedings were instituted by the mortgage holder for 
nonpayment of the debt. Today, the couple is still struggling to unwind 
an irrevocable trust and recover monies that are long gone. They are 
also now financially strapped due to large legal expenses and court costs 
which they have to pay out of their pocket since the trustee/ lawyer has 
control of their assets placed in trust. The couple no longer has any 
assets they can call their own. 

No matter what your lawyer tells you, if he or she is jockeying for 
the trustee position, don’t give in. Ifa lawyer names himself or herself 
as the trustee, he can write the trust in such a way that he gives himself 
unlimited powers over the assets of the grantor. I’ve also seen trusts 
where lawyers have written themselves in as beneficiaries. This, too, 
is improper. It not only violates the rules of ethics of most states, but 
it places the lawyer in a position to compete for benefits with other 
named beneficiaries. 

Another major conflict-of-interest problem that can occurs is 
where the attorney makes errors in the drafting of the trust instrument 
itself. The self-appointed lawyer/trustee or administrator is unlikely 
to recognize or disclose the mistakes he or she made and instead may 
attempt to cover them up for fear of their own liability. 

So I cannot stress this enough. 7t is generally a bad idea to allow 
the drafier of the will or trust to also be the trustee, administrator, 
or beneficiary. 
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Other Problem Areas 

The disconnect between the design of the trust and its administration 
lends itself to additional problems that don’t necessarily fall on the 
estate planner’s head. Because the setup of a trust is so closely tied to 
how you live your life and what you value, your desires and wishes can 
often create problems for the very people you intend to help. I’m going 
to delve into those areas that I’ve seen wreak the most havoc. 


The Problem of Control 

If you set up a trust to direct your child to a certain profession, to 
take over the family business, to adopt a certain religious belief, or to 
contro! whom they will marry, you’re trying to control their life from 
the grave. These types of controls more often than not fail. Children 
generally have their own ambitions and ideas for their future. Their 
actions do not always coincide with what we would have them do or 
with the wisdom that we wish to impart about their chosen path. For 
example, a trust restriction that provides for the education of a child 
only if they become a teacher may compel that child to get a teaching 
credential and to teach one or two years but then reject teaching as a 
profession after the controls have been lifted. The same can be said for 
providing benefits only if the child attends a certain religious seminary 
or marries a certain person. These types of restrictions tend only to 
frustrate the beneficiary and generate hatred and bitterness against the 
person imposing the constraint. 

While we may see the path our children choose as fruitless, I believe 
it is far more important to support them in whatever choices they make 
in a constructive way. Instead of just giving them money, insist they 
must be able to get a job and support themselves with the choices 
they make; it will engender more rational thought about their own 
survival. 

I have found that the better provisions in a trust grant choices 
to the beneficiary within certain boundaries. The goal should be to 
promote the development of a productive, self-sustaining individual 
who contributes to himself and society. Efforts to control behavior or 
choices of our children should be viewed from a greater perspective of 
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wanting our children to be happy and self-sufficient rather than having 
them emulate what we want. 


Caring for Yourself: Problems with the Grantor Trust or 
Living Trust 


In the first chapter, I talked briefly about a living trust. We tend to 
create these trusts believing them to be the vehicle that allows us to 
be the first trustee and to handle our affairs as if we still owned them. 
It is a revocable trust, but one of the common misconceptions is that 
even though our assets are in trust, we still own them. The fact is in a 
revocable living trust, we do not legally own the assets because we have 
transferred title of the assets into the trust. But since we are the first 
trustees, we can operate as if we still own all the assets becatise we have 
the power to revoke the trust, and we have named ourselves as the first 
trustee. The living trust is an important vehicle for transitioning from 
life through last illness to death and then to transfer the assets to our 
named trustee. Problems arise with the living trust, however, when we 
omit the most important part of this trust. 

A living trust allows us to spell out how we expect to be cared for in 
our final years and what decisions should be made on our behalf. While 
we may not like to confront this fact, the reality is that we are living 
longer and living often with a disability requiring personal assistance 
and care. If you have not established a plan for your own care, you 
may be the first victim of your own lack of a proper estate plan. It is 
vital that you talk openly with your lawyer about what could happen 
and how you want your affairs to be handled. Sadly many elderly are 
left to the care of strangers as families are too busy to take care of their 
own. Sometimes, even when they are in the care of family, (because 
they haven’t left a thorough inventory), their assets, jewelry, and even 
property tend to disappear at the hands of those who have been hired 
and have no stake in their care and see these- possessions as unattended 
and vulnerable. 

Do our caregivers know how we want our records kept, how we 
want to live, including our day-to-day care and activities? Have we 
spelled out where we want to be in this eventuality? Do not abdicate 
decision making to others. Take the time to plan for your own 
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infirmity! It is usually at this stage of our lives that things go awry. 
Certain caretakers take advantage of their elderly patients, and the 
elder is so scared to be left alone that they sign over what they have to 
assure continuity. What’s perhaps even worse is when the elderly, with 
the onset of dementia, turn on the family member who cares for them. 
Alzheimer’s, in particular, is a particularly debilitating disease where 
the person often turns on their caregivers, family, and friends or lapses 
into delusional fantasies. Most family members distance themselves 
from the erasable relative and the relative is left with strangers. 

Our sense of responsibility for our loved ones has diminished over 
my lifetime, as I see fewer and fewer families willing to take on the 
burden of care for their infirm family members. It is a time when we 
focus on ourselves and our own needs and often forget or ignore the 
needs of those around us. Whether our children will care for us or not 
is pure speculation. For this reason, planning for our own care and 
maintenance becomes essential. 


Bloodlines 
There was a time when leaving everything to the spouse automatically 
meant those assets would go to your children and then to your 
grandchildren. Not so anymore. I often hear from parents who are 
concerned the son-in-law will wind up with the money they leave to 
their daughter and then leave it to his second wife rather than to their 
grandchildren. The daughter may also leave her inheritance by will or 
gift to her spouse only to find that her spouse divorces her and she is 
left with nothing. In any of these instances, your grandchildren are not 
guaranteed to receive the benefits you may have intended for them. 

The concern is a real one as the laws are geared to favor the spouse 
because the presumption is that spouses love and care for one another 
and would not take advantage of the other. There is also a presumption 
that parents take care of their children. Our laws, in fact, are based on 
many assumptions that people will honor their family and commitment 
to each other. 

As sad as it may sound, circumstances and feelings change. Life is 
not always kind, and perspectives change with different life experiences. 
As well as you think you know someone, situations may arise that 
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surprise you as to reactions, thought processes, or actions. You may 
trust this person implicitly; nonetheless, it is always better to set things 
up so you don’t have to trust. Remember, the divorce rate is néw at 
around 50 percent and most of those marriages swore to be together 
until death. 

In most states in the United States, gifts and inheritances belong 
solely to the person named as the beneficiary. If the person receiving 
the gift or inheritance keeps those assets in their name separate and 
apart from the ownership of others, it often will remain their property. 
However, if the person who receives the gift or inheritance shares it 
with another by placing it in a joint account or giving it to another, he 
or she may lose possession of the gift or inheritance. 

The fact that a child may give their inheritance away to their 
spouse or others often creates a dilemma for the parent. Fearing that 
the gift or inheritance will be given away by their child, parents put 
into place things like life interests or create a trust to assure that their 
assets wind up in the hands of their grandchildren. The problem with 
all of this is that while it is important that the assets ultimately go to 
the grandchildren, they do not like to tie the hands of their children 
by forming a trust with someone else in charge of family money. So 
what to do? 

One compromise is to create a life interest in the trust for your 
child with your child as trustee and your grandchildren the beneficiary 
of the trust. Your child is granted authority to invade the trust and use 
the assets, but must report and account to the ultimate beneficiary of 
the trust, the grandchildren. Such a trust does not preclude the child 
from invading the trust assets, but with the requirement of accounting 
and reporting to the grandchildren about what they did with the 
money or assets, it is less likely that all the assets will be dissipated. 
Safeguards should be established in the trust regarding invasion of 
principle and required accountings and reports to assure that assets are 
not squandered. 


Economic Constraints — The Problem of “Pot” Trusts 
Many trusts are created that establish a fund in which the beneficiaries 
have an undivided share. The percentage interest of the whole may 
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be set forth, but the assets are either not readily divisible, or the trust 
was intended as a pot or chest of funds subject to the discretionary 
distributions of the trustee. But what happens when the trust pot does 
not have enough to go around or when one beneficiary uses up more 
than his/her share? 

I have seen much grief over these so-called “pot trusts.” Perhaps 
the trustee acquiesced to a distribution to one beneficiary for attending 
a private East-Coast school at the level of $52,000 a year in tuition, 
plus room and board, but there are four beneficiaries of the trust and 
only $600,000 in the trust. The kid who wants the private education 
is taking more than his share, but if there is no language enforcing 
equal shares, legally the trustee can grant that distribution. Now you 
would think this kind of distribution would be a breach of the trustee's 
duty not to favor one beneficiary over another, yet many trusts grant 
discretionary authority to the trustee, allowing for this kind of result. 

A dissipation of the funds for one beneficiary at the expense of the 
others can leave the trustee exposed to a claim for a breach of fiduciary 
duty, but it also has an equally bad outcome: the beneficiaries are at 
each other’s throats. 

The only reasonable solution to the problems of a pot trust 
is to divide the assets in equal shares at the beginning of the trust. 
Then special needs of the individual beneficiary will not impact the 
proportionate share of another beneficiary, only that beneficiary’ 
proportionate share. This also avoids liability by the trustee who can 
defend his/her/its decisions by attributing the assets proportionately. 


Avoid the Pitfalls of Family and Personal Issues 
Though many estate plans go awry, there are some that work. While I 
have not conducted a scientific survey, by my own observations, the plans 
that tend to work best are those where there are no controversies, hidden 
jealousies, or bad feelings toward one another. The family that unites at 
death also unites to solve the estate issues. Also where there is an only child 
and he/she gets the entire estate on death, controversy is eliminated. 
However, most of us do not have the perfect family and are subject 
to the issues that cause difficulties after death: 1) multiple marriage 
families usually involving divorce; 2) sibling rivalries; 3) family member 
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Language Problems 

Ah ) a i some of the more egregious areas that create problems 
; Nowever, if I had to name the number-one problem with 
trusts as they are created today, I would say that unclear, convoluted 
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You ask, how can this be? Well, the first problem with language i 
the generic terms like “welfare” and “support” that are so oe ly 
incorporated in our trust and estate documents today, Rarely do these 
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terms have definitions and hence values attached to them. The terms 
are instead left to the discretion and good graces of the person we 
appoint as our personal representative. This is a mistake. The broader 
the term, the greater the leeway in its definition and the more likely the 


term will be misinterpreted, not followed, or abused. 


To show you what I mean, the following paragraph is an example 


of a trust with undefined terms. I found it under the trust purpose 


paragraph in a case I was working on early in my career: 


The purpose of this trust is to provide a vehicle for the orderly 
management and investment of Settlor’s [the grantor’s] assets 
during their lifetimes and the efficient disposition of such assets at 
their deaths, and to provide for the financial security and general 


welfare of Settlors and their family. 


If you had to read it a few times to begin to understand what it is 
saying, you’re not alone. But even if you did understand it, don’t get 
complacent that you know what’s going on because the next sentence 
in the trust compounds the mushy language of the first paragraph with 


more ambiguity: 


The trustee shall distribute such amounts of income or principal or 
both...as is necessary for the health, education, maintenance and 


support of the surviving spouse. 


Now you may be thinking, what’s the problem with that? Here’s 
the rub: do the terms “financial security” and “maintenance and 
support” mean the same thing? What does “general welfare” mean? 
When I first read this, I kept hoping the terms would be defined in the 
trust document somewhere but, alas, they were not. I then thought, 
“Surely the definitions must be established in the statutes or in case 
law.” Unfortunately, this also was not the case. 

When asked to rule on trusts, the courts have interpreted certain 
provisions of specific trust instruments, but the ruling may or may 
not be a precedent in the next case. The court’s rulings tend to be case 
specific and provide little guidance in the interpretation of provisions 
for any other trust or in any standard manner. The problem with the 

above trust paragraph is the terms were not defined, no set boundaries 
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could be made for the decision-making process. And because the terms 
were not defined, when the trustee interpreted the terms in a way that 
the beneficiaries didn’t like, the beneficiaries didn’t have a legal leg to 
stand on. With language like this, whatever the trustee decined to do 
was pretty much what happened. 

While the trust document may appear neutral on its surface, hidden 
in the mix are those time bombs I keep talking about. Language like 
the following is typical of complex trusts that are expected to last for 
generations: 


All of the aforesaid real and personal property to be held in trust 
for the purpose of securing to (wife) and (children) of (grantor) 
the benefit and enjoyment of the net rents, issues and profits of 
this trust ... Upon the death of either of the beneficiaries last 
mentioned, the money which would have been paid to such 
deceased beneficiary if living shall be paid to and divided among 
the descendants of such deceased beneficiary. 


Innocently, it appears the grantor is taking care to assure that 
his/her lineal descendants will be benefited by his money and assets. 
Unfortunately, in this instance the grantor had two wives. He was 
married to the second wife only for six months, but she had a child. 
The grantor died before he could clarify his wishes, and the stage was set 
for litigation between the two wives, children, and grandchildren who 
were all claiming rights to his estate. The children and grandchildren 
were the ultimate losers because the litigation costs consumed much of 
the estate with the remaining portion divided evenly between the two. 
As I pointed out in the previous section, the grantor could have solved 
this problem in the beginning with better planning. 

Right now the best way to prevent a nasty scenario from taking 
place is to attach clear let#rs of instruction to your trust. They should 
be written to help guide your executors and trustees in decisions 
regarding estate and trust matters. The trustee or executor is in a no-win 
situation. They assume the liability for all the assets under their control 
and must account to the beneficiaries for their actions and decisions. If 
they guess wrong, they assume liability for the wrong decision. 


96 


———a a a 


Trust, are you kidding? 


When I read through trusts and estates, I often find that the grantor, 
probably unknowingly, has relieved their trustee or representative of 
liability for their negligence, relieved them of their obligation to report and 
account, or granted broad powers to use trust or estate assets as they see 
Gt. These latter kinds of clauses especially make me cringe. For example, 


The trustee shall act according to their best judgment and discretion 
and they shall not be held liable for any errors of judgment or 
discretion and no trustee shall be liable for the acts or omissions of 
any other trustee, and no trustee shall incur any personal liability 
on account of anything that it or he may do or omit to do under the 
provisions of this deed, except in case of its or his gross negligence 


or misconduct... 


or 


No Trustee shall incur any personal liability on account ofanything 
that it may do or omit to do under the provisions hereof, except in 


cases of its gross negligence or misconduct. 


Basically, these clauses allow the trustee or representative to take 
your money, dispose of it in ways the beneficiaries could never imagine, 
and ignore with impunity their obligations as trustee. If you have any 
type of clause like this in your trust, get rid of it. If you don’t know it 
now, your beneficiaries will find out later how the language of their 
trust caused them to lose their inheritance. 

These and clauses like them grant to the personal representative 
the ability to sidestep duties. They give the trustee too much power to 
do as they want rather than as directed by the trust instrument and too 
much discretion to defend a wrong decision. In other words, the above 
language allows your trustee far too much leeway to interpret things 
the way they want rather than following the directives we give. 


Here’s another typical clause: 


The Trustee shall have the power to use and apply such part or 
all of the principal of the Trust as the Trustee, in the Trustees 
discretion, deems necessary for the health, support, maintenance and 
education of the surviving Trustor and the issue of Trustor taking 
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into consideration, to the extent the Trustee deems advisable any 
independent income or other resources of the surviving Trustor or of 
such issue outside of the Trust and known to the Trustee including 
but not limited to the assets and income of the beneficiary. 


To be fair, the intent of such a provision most likely is to allow the 
trustee to determine independently the needs of the beneficiaries and 
to not deplete the funds unnecessarily where the beneficiary should 
be using their own funds instead of those of the trust. That funds will 
not simply be depleted and will be there when needed is, of course, 
a reasonable concern of the grantor. But a breakdown of the clause 
reveals areas that can be interpreted in a manner different from what 
the grantor intends. 

Assume for a moment that the father (the grantor) has died 
and named his son as trustee to care for three beneficiaries: the son, 
daughter, and the grantor’s second wife. The second wife is in her 
seventies and needs the income from the trust to survive. However, 
the two children from the first marriage are the ultimate remainder 
beneficiaries of any proceeds left when the second wife dies. This 
creates an immediate conflict of interest because the children of the 
first marriage have an interest in the funds that is adverse to the second 
wife’s interest. The assets will be depleted by the second wife’s need 
for support, yet a preservation of those same funds would ultimately 
benefit the children of the first marriage. Furthermore, while the 
grantor has created conditions for the spouse to invade principal, she 
has to jump over almost-impossible hurdles to do so. The first hurdle 
for the surviving spouse to obtain trust funds is to convince the trustee, 
her stepson, that the funds will be used by her for the purpose of her 
“health, support, maintenance and education.” Once the spouse has 
satisfied the first condition, she must convince her stepson that she 
does not have sufficient income or other outside resources with which 
to meet her request. In these types of situations, I have seen trustees 
demand financial statements, tax returns for three years, evidence of 
all means of support, and a list of assets owned by the beneficiary. 
In short, in order to get any money from the trust, the spouse must 
submit to an absolute invasion of privacy in order to meet next-to- 
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impossible standards. Since the ultimate decision maker, the stepson 
trustee, can make it as difficult or as easy as he wants for the second 
spouse, it is not hard to see that the second wife may receive little or 
nothing in distributions. 

Furthermore, the conditions for obtaining the benefits are so 
vaguely worded that if the trustee chooses for any reason to deny the 
request, the spouse will simply be out-of-luck. There is no real ability 
to challenge the trustee’s denial because such broad discretion has been 
granted in the trust. This is where the breakdown occurs. The trustee 
may simply respond that the beneficiary must utilize any other assets 
she has to meet her own needs rather than invade the trust. As arbitrary 
as this decision may sound, because of the vague language, a challenge 


against it usually will not succeed. 


Language about Goals 

The other area that is open to language abuse is under the goals section 
of the trust. You know from part one that you must clearly define your 
goals so that those involved with the trust have a clear map to follow. 
However, the purpose of a trust is often defined in broad terms like the 


following: 


The purpose of this trust is to provide for my and my spouses care 
support and maintenance for life and to fully settle our estates 
upon our death precluding to the greatest extend the need for any 


court supervision. 


You should now recognize that the terms “maintenance for life” 
and “care and support” are undefined terms. However, there is another 
less-apparent problem with this example. This type of language is 
usually seen in living trusts where the grantor serves as the first trustee 
and he/she wants the latitude to do with his/her assets as he/she pleases. 
But becausè there are no directions that specify otherwise, this same 
language will apply to the successor trustee when the grantor dies or 
suffers incapacity. For example, what if a corporate trustee, such as a 
bank, steps in as successtar? How will this language be interpreted? If the 
purpose of your trust is not defined, and the parameters for the exercise 
of powers is open-ended, you set your trust up for loss. So too, without 
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a plan in place the grantor’s goals will most likely be supplanted by the 
goals and wishes of the administrator. 

Finally, there is one other very dangerous clause in this language: 
“precluding to the greatest extent the need for any court supervision.” This 
most likely was intended by the grantor to avoid the cost associated with 
court supervision, but this language actually removes the safeguard of 
oversight by the court. This means the trustee acts with impunity, with 
no supervision, and will self-validate his/her own decisions. 

Where the language is not specific, interpretation of the document 
is left to whom we place in charge. After all it is their interpretation 
of the document that governs, so what does it mean to “ensure the 
health education and welfare of my spouse and children”? Answer: 
it means whatever the trustee says it means. If the trustee interprets 
the term “education” to mean four years of college only, then that is 
what will be enforced. If the child needs a fifth year to graduate, the 
trustee in the exercise of his or her discretion can deny that fifth year. 
Would the grantor have made a different decision? Would the grantor 
have authorized room and board fees, book fees, tutors, and possible 
travel as a part of the education component of his or her trust? Not 
surprisingly, we usually never know because the grantor is usually no 
longer around to tell us. It is the administrator who decides the fate of 
our children, our spouse(s), and our assets, not us. 

What it always comes down to is this: goals should be set forth 
in detail with benchmarks established to measure performance. If the 
trust’s goal is not accomplished within a certain period of time, the 
trust should specifically spell out that it either must be terminated 
and assets distributed or the trustee removed in favor of a better 
performing representative. Long-term trusts, of course, can and should 
be established to provide for a disabled person, minor, elderly person, 
charity, mentally impaired individual, or other legitimate cause. Yet 
in each of these instances there is a predictable end to services and 
benefits. Instead of relying on general, vague language, each situation 
should be analyzed for the logical end-date of benefits and the ultimate 
distribution defined and specifically stated in the trust. 
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The Broad Grant of Discretionary Authority 

Perhaps the most egregious of all language problems in a trust come 
with the language that grants broad authority to the trustee. This is 
the language that the woman with whom [I opened this chapter was 
very concerned about, as the grant of broad authority was exactly what 
the bank was asking the woman and her husband to sign. Most estate 
planners are aware they cannot anticipate all the contingencies that may 
occur in any estate plan. So instead of trying to anticipate events, they 
usually try to protect the estate by granting broad powers to the trustee, 
so the trustee can accommodate to changing issues and times. There 
is a presumption made that the trustee will do the right thing, act in 
the interest of the beneficiaries alone, and act within legal parameters. 
When this assumption proves wrong the trust and estate are vulnerable 
to abuse and loss. 

While the estate planners include broad powers to make their jobs 
easier, professional fiduciaries are more insidious. They frequently 
count on the broad grant of powers in the trust because it allows them 
broad authority to do practically anything they like with the funds and 
assets they manage. The broad grant of powers allows them to establish 
their own standards and rules of performance. Here’s an example of 


this kind of language: 


In addition to the powers granted to the trustees in other sections of 
this trust, the trustee shall have the power to invest in any type of 
investment. No category or type of investment shall be prohibited 
and the universe of investments is not limited in any way other 
than as dictated by the trustees’ exercise of reasonable care. 


Once I point this out to people, common sense tells them that 
such broad language gives their representatives too much power. I 
was recently involved in a breach of fiduciary case in which language 
similar to the above was interpreted by the professional trustee to allow 
investment in real property. The fiduciary invested the $1.8 million 
held in the trust in two properties valued at close to $5 million. But the 
investment did nothing for the trust except encumber it with a $3.2 
million debt, and any income from the property was consumed. by 
servicing the debt and the fiduciary’s administrative fees. On the other 
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. hand, it more than doubled the value of assets under management for 
the professional trustee that charged fees at the rate of far more than 
the 2.5 percent of the value of assets. In addition, the trustee charged a 
real property management fee of 4 percent of the gross income of the 
property. In other words, the income was consumed with management 
fees and servicing the $3.2 million debt; there was nothing left for 
the income beneficiaries. Was this legal? Yes, it was. Is this what the 
grantor intended? Probably not. 

If you already have a will or a trust, pull it out and look at this 
section, and see how much discretionary power you are granting to 
your personal representative. Read it carefully, and you will be amazed 
at the unfettered, unsupervised, extensive authority you grant to them 
over all that is dear to you. 

The final and perhaps most egregious problem that arises out of a 
broad grant of powers is that with it, investment powers are often even 
broader that the general powers of the trustee. The Knowles Publishing 
Estate Planning Series offers up some very disturbing language: 


Investments may be held and acquired without any limitation or 
standard that (1) requires diversification of investment and risk of 
investment, including investments involving a prudent speculation 
that the value of an investment or a cash flow from an investment 
will increase over them; (2) precludes a trust from participating 
in closely held business [a nonpublic corporation that is owned 
by a small number of shareholders where stock is publicly traded 
but most is held by a few shareholders who have no plans to sell] 
and investment ventures and in acquiring an ownership position 
in a company, partnership, or other venture that is not registered 
for sale to the general public and that is subject to contractual 
restrictions that limit the marketability and transferability of an 
equity interest; or (3) limits the authority of a trustee to acquire, 
hold or own non-income producing property.” 


Basically, if you sign something like this, you are allowing your 
trustee to do whatever they want with your funds. This is exactly the 
kind of clause that was used in the couple who lost everything when 
their lawyer became their trustee. Again, to be fair, this broad grant 
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of investment authority was intended no doubt to give the personal 
representative latitude to make appropriate decisions for the family, 
and the language will vary from estate planner to estate planner. But 
no matter what the variation, the language can be interpreted to mean 
that investments may be held indefinitely or continually churned and 
anywhere in between. Again we rely upon the integrity of our trustee 
to do the right thing. 

Whether the trustee performs in a manner consistent with our 
wishes depends in large part upon how well we planned. It is unfair 
to leave the trustee in the dark and with no clear direction, which is 
exactly what we do when we include broad, vague language. In essence, 
with this language, you have abdicated to the trustee decisions that you 
should have made for yourself and your family. What is interesting is 
that most lay and professional trustees alike have a love/hate relationship 
with the trust because of these very provisions. Professional fiduciaries 
often complain that they dislike trust and estate management because 
of the time involved and ambiguities in the documents. They find 
that the instruments prepared are often inconsistent in terms and 
obligations making their job unwieldy. So while the broad grant of 
powers was originally designed to alleviate these types of problems, 
they actually make them worse. 

But who is watching the store? Rarely does a trust include directions 
to account for the decisions made in the name of the trust. Rarely 
are checks and balances put in place to assure the decisions made are 
indeed on behalf of our beneficiaries and not to the benefit of the 
trustee who manages the funds. Typical discretionary language may 
appear as follows: | 


Powers of the Trustee: To carry out the purposes of any trust created 
under this instrument... The trustee may apply to the benefit ofthe 
beneficiary as much of the beneficiary’s trust as the Trustee, in 
the trustees discretion deems necessary for the beneficiary's proper 
support, health, maintenance and education... 


More and more I have been seeing language in our trusts and 
estates that are not defined, allowing variation from trust officer to 
trust officer or estate planner to estate planner. Because there is no 
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standard against which definitions and performance are measured, 
we have left our beneficiaries at the mercy of the people we leave in 
charge. However well intentioned our fiduciaries may be, it is simply 
not acceptable that the playing field can be shifted and manipulated 
to suit the needs, desires, and machinations of a poorly performing or 
dishonest fiduciary at the expense of our beneficiaries. 


The Fiduciary Industry 

The trust and estate industry is an industry based on history, premised 
on years of estate law and precedent derived from English feudal law. 
(That’s law that was on the books in 1066—over a thousand years 
ago!) It is an industry that fails to connect the dots from the estate plan 
to the administrative plan and hence creates a system that frustrates 
almost everyone who deals with it. There is much blame to go around 
as the people who administer the plans are often burdened with years 
of history not only in the law but in the families themselves, which also 
colors how the plan will actually play out. 

Our trust in a system that is trustworthy implies there are parameters 
and safeguards to catch the people we place in positions of trust when they 
err. Unfortunately the safeguards are usually too costly to enforce, so the 
problems go unaddressed. Because I have handled all sides of an estate 
plan, I can tell you that many trusts do not play out as anticipated. Many 
fail to address the myriad of issues that relate to the estate and families they 
touch and sadly create controversy and problems that could have been 
avoided. There are many factors that make the will or trust subject to 
controversy that have nothing to do with the estate planner, such as the 
personalities of the family involved; the person chosen as the administrator; 
the disputes over family property and its division; the rivalries and bad 
blood that existed before the death of the grantor; resentment in the family 
for disproportionate responsibility for elder care or family issues; and of 
course my all time favorite—the grantor’s failure to address issues out of 
spite or ignorance, intentionally leaving his or her heirs to battle it out 
and clean up the mess. The sad part is, through all of it, the only winners 
tend to be the lawyers and professionals who are brought in at the trust’s 
expense to deal with the problems that have been created. 
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